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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court 

day preceding the hearing, notice is given of an intent to argue the matter as set forth 

herein. Counsel or self-represented parties must email Department 07 to request 

argument and must specify, in detail, what provision(s) of the tentative ruling they 

intend to argue and why. Counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 

4:00 p.m. of his or her decision to appear to argue and of the precise issues to be 

argued. Failure to timely advise the Court and counsel or self-represented parties will 

preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND 

AUDIO CAPABILITY) PROVIDED TIMELY EMAIL NOTIFICATION IS 

RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. THE CLERK OF 

DEPARTMENT 07 WILL NOTIFY YOU OF THE TIME OF YOUR ZOOM 

HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear 

by zoom, while others appear in person. CourtCall is not an option for law and 

motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVX

p5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

If the parties so stipulate the appearance can be in person (at a time provided by the 

Clerk of Dept. 07) provided that the stipulation is given to the Clerk of Department 

07 by 4:00 p.m.  

 

 

Department 07 
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1. 9:00 AM CASE NUMER: MSC20-00670 

CASE NAME:  GONAZALES VS SUMMERS, ET. AL. 

 *MOTION  RE-SET MATTER FOR JURY TRIAL+0002-0003+ 

*TENTATIVE RULING:* 

 

The defendant has waived a jury trial on at least 3 prior occasions, as set forth more 

fully on the opposition to this motion filed 3/25/22. Motion denied, court trial date 

confirmed. 

 
 

 

 

    

2. 9:00 AM CASE NUMBER:  MSC20-01660 

CASE NAME:  GARY B ROTH VS KLAUS BERNAHRD KUBLER 

 *MOTION  RECONSIDERATION OF 01/07/22 DISCOVERY 

ORDER+0002-0004+ 

*TENTATIVE RULING:* 

 

Denied. No new facts or law justify this motion. 

 
 

  

 

    

3. 9:00 AM CASE NUMBER:  MSC21-00349 

CASE NAME:  LOPEZ ET AL. VS MUNOZ 

 *MOTION  SET ASIDE & VACATE THE ORDER OF DISMISSAL+0001-

0002+ 

*TENTATIVE RULING:* 

 

Appearance required by both sides.  
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4. 9:00 AM CASE NUMBER:  MSC21-00959 

CASE NAME:  REESE VS ELLIOTT 

 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT FILED 

BY CHRISTINA ELLIOTT 

*TENTATIVE RULING:* 

 

  The hearing on Defendant Christina Elliott’s demurrer is continued to May 

20, 2022.  As the Court has granted Defendant’s Motion to Strike the FAC, the 

hearing will be deemed a hearing on the demurrer to the Second Amended 

Complaint.   

 

 Although Plaintiff maintains there is no material difference between the 

version served on Defendant as the FAC and what will be filed as the SAC, the 

Court will allow Defendant the opportunity to address the SAC if she deems the 

original demurrer is insufficient.  Defendant may file a supplemental brief limited to 

5 pages, double-spaced, due on or before April 29, 2022.  Plaintiff’s response, with 

same the limitations, is due on May 6, 2022. No reply. 

 
 

  

 

    

5. 9:00 AM CASE NUMBER:  MSC21-02362 

CASE NAME:  HONARI VS. BADRKHANI 

 HEARING ON DEMURRER TO:  000100+0003+ 

*TENTATIVE RULING:* 

 

Unopposed demurrer sustained with leave to amend. The FAC complaint is to be 

served and filed by 4/22/22 with a responsive pleading due no later than 5/23/22. 

 
 

 

 

    

6. 9:00 AM CASE NUMBER:  MSC21-02419 

CASE NAME:  FRANK SOUZA VS STEPHEN W YATSKO 

 HEARING ON DEMURRER TO:  000100+0002+ 

*TENTATIVE RULING:* 
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Defendant Stephen W. Yatsko filed this demurrer with respect to the verified 

complaint of plaintiff, Frank Souza. Plaintiff opposes the demurrer, arguing the 

efforts by defendant to meet and confer were inadequate.  

Counsel for defendant states an attempt was made to meet and confer on 

February 4, 2022 by calling and leaving a message for plaintiff’s counsel. Counsel 

for defendant states this attempt was made “as required by Cal. Civ. Proc. §435.5, et 

seq.”  

Preliminarily, the Court notes that the stated provisions of the Code of Civil 

Procedure are not the ones that address meeting and conferring prior to filing a 

demurrer. Additionally, the requirements for adequately meeting and conferring 

were not met in this case.  

Code of Civil Procedure, § 430.41 (a) (2) states: 

The parties shall meet and confer at least five days before the date the 

responsive pleading is due. If the parties are not able to meet and 

confer at least five days prior to the date the responsive pleading is 

due, the demurring party shall be granted an automatic 30-day 

extension of time within which to file a responsive pleading, by filing 

and serving, on or before the date on which a demurrer would be due, 

a declaration stating under penalty of perjury that a good faith attempt 

to meet and confer was made and explaining the reasons why the 

parties could not meet and confer. The 30-day extension shall 

commence from the date the responsive pleading was previously due, 

and the demurring party shall not be subject to default during the 

period of the extension. Any further extensions shall be obtained by 

court order upon a showing of good cause. 

Defendant’s counsel did not file a declaration for purposes of an automatic 

extension, nor did counsel allow for a reasonable amount of time to meet and confer 

prior to filing the demurrer. A voicemail was left on a Friday and the demurrer was 

filed the following Monday. While this failure may have a good explanation, such 

as counsel’s lack of information regarding the date of service (see Declaration of 

Katrin M. Cusack, ¶2), sufficient efforts to meet and confer are mandated by the 

statute. Particularly were a party has expressed an intention to respond to a 

complaint through initiating efforts to meet and confer, “[t]he State Bar Civility 

Guidelines deplore the conduct of an attorney who races opposing counsel to the 

courthouse to enter a default before a responsive pleading can be filed.” (Lasalle v. 

Vogel (2019) 36 Cal.App.5th 127, 135, citations omitted.) 
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To allow counsel to satisfy the statutory requirements set forth in Code of 

Civil Procedure, § 430.41 (a), the hearing on the demurrer is continued to May 13, 

2022 at 9:00 a.m., to coincide with the hearing of the demurrer filed by the Sandhu 

Defendants (Amrinder S. Sandhu, Gurinder K. Sandhu; Narinder Singh Sandhu; and 

Rajwinder Kaur Sandhu). 

Counsel shall meet and confer by April 19, 2022. To show compliance with 

the statutory requirements, a supplemental declaration by defendant’s counsel shall 

be filed by April 22nd. If the parties reach an agreement about any of the matters 

raised in the demurrer, the declaration shall include a description of these matters. 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-02650 

CASE NAME:  TODD WHITACRE VS PATRIOT CONTRACT 

 *MOTION  QUASH SERVICE OF SUMMONS FOR LACK OF 

JURISDICTION+0004+ 

*TENTATIVE RULING:* 

 

Unopposed motion granted. 
 

  

 

    

8. 9:00 AM CASE NUMBER:  MSL20-03142 

CASE NAME:  BLACKHAWK MEADOWS HOA VS EVANS 

 *MOTION  STRIKE THE REQUEST FOR PUNITIVE DAMAGES IN X-

COMP+0001-0004-0005-0006+ 

*TENTATIVE RULING:* 

 

The motion is denied: The Cross-Complainants have alleged sufficient facts to 

support a request for punitive damages at the pleading stage. The Cross-Defendants’ 

reliance on the Hernandez and the Sanders cases are misplaced for the reasons 

stated in the opposition. 

 

The allegations in paragraphs 36, 37 and 38 of the FACC adequately plead an 

unwarranted invasion of privacy based on Cross-Defendants’ access to the secretly 

installed surveillance camera. 
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9. 9:30 AM CASE NUMBER:  MSRA20-0007 

CASE NAME:  CITY OF STOCKTON VS SAN JOAQUIN COUNTY 

EMERG SERV 

 *FURTHER CASE MANAGEMENT CONFERENCE   

*TENTATIVE RULING:* 

 

Dropped as moot. 

 
 

  

 

    

10. 9:30 AM CASE NUMBER:  MSRA20-0007 

CASE NAME:  CITY OF STOCKTON VS SAN JOAQUIN COUNTY 

EMERG SERV 

 HEARING IN RE:  PETITION FOR WRIT OF MANDATE AS TO THE 

2ND+COA+ 

*TENTATIVE RULING:* 

 
This is the court’s ruling on petitioners’ Second Cause of Action, requesting a Writ of 

Mandate ruling that respondents’ Policy Numbers 2360, 5001, and 6620 are invalid and 

must be set aside.  The court grants the Writ as to policy 2360, but denies it as to 

Policies 5001 and 6620.   

The court grants each side’s Request for Judicial Notice (RJN).  It overrules the 

City’s objection to the County’s RJN if the City’s Opposition to the County’s RJN is 

deemed an objection.  The court takes judicial notice of the existence and contents of 

the exhibits attached to the County’s RJN. 

The court notes that the City filed considerable evidence with its Reply papers, 

which may be problematic whether the hearing on this writ is considered a law and 

motion matter or a trial.  (See San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 

102 Cal.App.4th 308, 313; CCP § 607 (6); Evid. C. § 774.)  The court tentatively 

reached the conclusions it did before reviewing any of the reply evidence, and none of 

the reply evidence changed its mind regarding these conclusions. 
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 Background 

Petitioners are the South San Joaquin County Fire Authority (“South County 

Fire” or “SCF”), the City of Tracy, and the Tracy Rural Fire Protection District.  For 

purposes of this ruling, the court will generally refer to these three parties collectively 

as the City.  Respondents are the San Joaquin County Emergency Medical Services 

Agency (a local emergency medical services agency or “LEMSA”) and the County of 

San Joaquin.  The court will generally refer to these two parties collectively as the 

County. 

 The court previously ruled on the parties’ cross-motions for summary 

adjudication of the First Cause of Action, for Declaratory Relief.  The court presumes 

the current ruling will be the final ruling on the merits of this case.   

 Legal Standard 

“A writ of mandate may be issued by any court to any inferior . . . person, to 

compel the performance of an act which the law specially enjoins, as a duty resulting 

from an office, trust, or station . . .”  (CCP § 1085 (a).)   

To obtain a writ of mandate under section 1085, a petitioner must demonstrate 

(1) no plain, speedy, and adequate alternative remedy exists; (2) a clear and present 

ministerial duty on the part of the respondent; and (3) a correlative clear, present and 

beneficial right in the petitioner to the performance of that duty.  (People v. Picklesimer 

(2010) 48 Cal.4th 330, 339-340.)   “A ministerial duty is an obligation to perform a 

specific act in a manner prescribed by law whenever a given state of facts exists, 

without regard to any personal judgment as to the propriety of the act.”  (Id. at 340.)   

A court may overturn the actions of a government agency by issuing a writ of 

mandate when the agency’s actions were “arbitrary, capricious or entirely lacking in 

evidentiary support, contrary to established public policy, unlawful or procedurally 

unfair.”  (See California Public Records Research, Inc. v. County of Alameda (2019) 

37 Cal.App.5th 800, 806.)  The court may not substitute its judgment for that of the 

agency.  If reasonable minds may disagree as to the wisdom of the agency's action, its 

determination must be upheld. (Ibid.)  The court uses the arbitrary and capricious 

standard to review quasi-legislative decisions resulting from an agency's exercise of its 

statutorily delegated policymaking discretion.  But the proper interpretation of a statute 

is ultimately the court's responsibility.  (Ibid.)   
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Policy 2360 – local approval requirement for use of enhanced EMS skills  

Policy 2360 was adopted in 2020.  It concerns the permissible scope of practice 

for Emergency Medical Technicians (EMTs), defining the circumstances under which 

they may provide prehospital care at the scene of an emergency that requires 

“enhanced skills.”  Examples of enhanced skills include things such as administering 

naloxone (a drug used to reverse opioid overdose) and epinephrine (a drug used to treat 

allergic reactions).  Under the County’s Policy 2360, in order to provide such enhanced 

skills, EMTs must be on duty and affiliated with an enhanced skills EMT service 

provider or an ALS service provider that is authorized by the County.  (See Ex. 2 to 

Schouten Decl.)  The court will refer to this as a “locally-approved provider 

requirement.”   

The City argues that Policy 2360 conflicts with section 100063 of Title 22 of the 

California Code of Regulations.  Section 100063 (a) defines the basic scope of Practice 

of EMTs.  For instance, it states that while at the scene of an emergency, an EMT may 

evaluate an ill or injured person; render basic life support; obtain diagnostic signs, such 

as temperature and blood pressure; perform CPR; and administer oxygen.  Section 

100063 (b) then provides: 

In addition to the activities authorized by subdivision (a) of 

this Section, the medical director of the LEMSA [Local 

Emergency Services Agency] may also establish policies 

and procedures to allow a certified EMT . . . to:  

(3) Administer naloxone or other opioid antagonist by 

intranasal and/or intramuscular routes for suspected 

narcotic overdose; 

(4) Administer epinephrine by auto-injector for suspected 

anaphylaxis and/or severe asthma. 

Relying on regulatory history, the City argues that the locally-approved provider 

requirement conflicts with Sectoin100063 (b) and therefore violates the County’s 

ministerial duty not to adopt policies that are unlawful.  (See Planned Parenthood 

Affiliates v. Van De Kamp (1986) 181 Cal.App.3d 245, 262-263.) 

On the other hand, the County argues that the locally-approved provider 

requirement is something well within its discretion to adopt as part of its medical 

control over the provision of prehospital care services.  The City has the better of the 
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argument. 

Regulations other than Section 100063 (b) explicitly contain a locally-approved 

provider requirement.  For instance, Section 100064 (a) states “In addition to the 

activities authorized by Section 100063 of this Chapter, a LEMSA may establish 

policies and procedures for local accreditation of an EMT student or certified EMT to 

perform any or all of the following optional skills specified in this section. 

Accreditation for EMTs to practice optional skills shall be limited to those whose EMT 

certificate is active and are employed within the jurisdiction of the LEMSA by an 

employer who is part of the organized EMS system.”  Regulations are to be interpreted 

in the same manner as statutes.  (Berkeley Hills Watershed Coalition v. City of 

Berkeley (2019) 31 Cal.App.5th 880, 890-891.)  A rule of statutory construction is that 

when language is included in one portion of a statute, its omission from a different 

portion addressing a similar subject suggests that the omission was purposeful.  

(Kabran v. Sharp Memorial Hospital (2017) 2 Cal.5th 330, 344.)  Thus, the absence of 

a locally-approved provider requirement in Section 100063 (b) suggests that no such 

requirement is permitted.    

This is confirmed by the regulatory history.  During the comment period for 

Section 100063, several LEMSAs proposed that the draft regulation be changed to add 

such a requirement.  (See, e.g., Comment of Kern County EMS Division on p. 142 of 

Ex. 2 to the City’s RJN; also p. 261; Comment of ICEMA on p. 262; Comment of LA 

County EMS Agency on p. 262.)  In each case, however, the statewide Emergency 

Medical Services Authority (EMSA) said that such a change would be contrary to law 

because EMTs are to be certified on a statewide basis.  The EMSA’s explicit rejection 

of an approved-provider requirement means this court should not interpret Section 

100063 (b) to permit one.  (Murphy v. Kenneth Cole Productions, Inc. (2007) 40 

Cal.4th 1094, 1107.)   

The statewide EMSA gave a practical example of how adding this requirement 

would pose a problem.  The California Highway Patrol employs EMTs.  The EMSA 

implied that if the proposed requirement were added, EMTs employed by the CHP 

would be prohibited from employing the advanced skills in selected jurisdictions 

(saying such EMTs would be “restricted”.)  (Id., p. 142.)  The EMSA expressly 

rejected the argument that a locally-approved provider requirement is proper pursuant 

to the LEMSA’s medical control authority stating, “Rejecting the suggested language 

does not interfere with the LEMSA’s authority for local medical control under Section 

1798 of the Health and Safety Code.”  (Id., p. 261.)   This opinion is apparently entitled 
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to some deference.  (See American Coatings Assn. v. South Coast Air Quality 

Management Dist. (2012) 54 Cal. 4th 446, 461-462.)   

The County does not directly address the above arguments.  It does, however, 

cite the language in section 100063 (b) that “the medical director of the LEMSA may 

also establish policies and procedures to allow a certified EMT or a supervised EMT 

student who is part of the organized EMS system and in the prehospital setting and/or 

during interfacility transport to” perform the enhanced skills.  The County argues that a 

locally-approved provider requirement is proper under its authority to establish policies 

and procedures regarding performance of the enhanced skills. 

In light of the regulatory history, the court does not find this argument 

persuasive.  Given that the EMSA rejected a locally-approved provider requirement, 

the policy and procedure language must mean something other than what the County 

suggests.  Most likely it means that the local medical director may establish how EMTs 

perform enhanced skills, but not that he may establish a requirement that the EMT be 

employed by a LEMSA-approved provider. 

Given that Policy 2360 conflicts with the EMSA-rejected locally-approved 

provider requirement, the court must invalidate it, unless the County’s standing 

argument has merit.  

To have standing to seek a writ of mandate, a party generally must be 

“beneficially interested.”  (See Save the Plastic Bag Coalition v. City of Manhattan 

Beach (2011) 52 Cal.4th 155, 165.)  The requirement that a petitioner be “beneficially 

interested” has been “generally interpreted to mean that one may obtain the writ only if 

the person has some special interest to be served or some particular right to be 

preserved or protected over and above the interest held in common with the public at 

large.”  (Ibid.) 

The County argues that the City has no special interest to be served over and 

above any interest held in common with the public at large because all EMTs the City 

employs work for an authorized ALS provider, which is all that is required under the 

Policy.  However, whether plaintiffs will continue to be authorized ALS providers is in 

doubt.  The court’s understanding as of the date of its last ruling in this case was that 

the parties have negotiated for several years and have still not entered into a new ALS 

agreement.  Under the circumstances, the court rules that plaintiffs are beneficially 

interested in the validity of Policy 2360.  In ruling that the City is beneficially 

interested, the court also notes the statements in paragraphs 46-64 of the Supplemental 
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Bradley Declaration. 

 Policy 5001 – control of patient health care management at the scene 

 Policy 5001 was adopted on November 21, 2006.  In pertinent part, it states, 

In order to ensure accountability and medical control for 

patient care management throughout the pre-hospital 

process . . .  

 

A.  In the event that both transport and non-transport 

emergency medical services personnel are on the scene 

with the same qualifications, patient health care 

management will rest with the San Joaquin County 

emergency ambulance service transport provider.  The first 

arriving paramedic shall initiate care and shall transfer care 

to the transport service provider as soon as the “task at 

hand” is completed.  All pre-hospital personnel shall 

cooperate with one another to ensure rapid and efficient 

care and transport of all patients. 

 

. . .  

 

C.  The list below defines the assignment of responsibility 

for patient care management in the San Joaquin EMS 

system based on resources available on scene from the 

lowest level to highest level with the emergency ambulance 

service transport provider paramedic having the highest 

level of responsibility for patient care management: 

1. Public Safety First Aid; 

2. First responder;  

3. Non-transport EMT-I; 

4. Transport EMT-I; 

5. Non-transport Paramedic;  

6. Transport Paramedic.  (Ex. 5 to Schouten Decl.; 

emphasis added.) 

 

 The City argues that Policy 5001 is contrary to section 1798.6 (b) of the 
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California Health and Safety Code and exceeds the County’s lawful authority because 

it establishes a “unified command structure” without also establishing the necessary 

joint powers agreement and committee mentioned in section 1798.6 (b). 

 The County argues that Policy 5001 does not conflict with section 1798.6 (b) 

because the committee mentioned in that section is elective; and, in any event, Policy 

5001 does not establish a unified command structure, but only who is “most medically 

qualified” to assume responsibility for “patient health care management” under section 

1798.6 (a).  The County further argues that City’s challenge to Policy 5001 is untimely.  

The court agrees with the County. 

 In pertinent part, subdivision (a) of Health and Safety Code section 1798.6 

provides as follows: 

Authority for patient health care management in an 

emergency shall be vested in that licensed or certified 

health care professional, which may include any paramedic 

or other prehospital emergency personnel, at the scene of 

the emergency who is most medically qualified specific to 

the provision of rendering emergency medical care. 

(Emphasis added.)   

 Subdivision (b) then goes on to provide: 

If any county desires to establish a unified command 

structure for patient management at the scene of an 

emergency within that county, a committee may be 

established in that county comprised of representatives of 

the agency responsible for county emergency medical 

services, the county sheriff’s department, the California 

Highway Patrol, public prehospital-care provider agencies 

serving the county, and public fire, police, and other 

affected emergency service agencies within the county. The 

membership and duties of the committee shall be 

established by an agreement for the joint exercise of powers 

under Chapter 5 (commencing with Section 6500) of 

Division 7 of Title 1 of the Government Code.  (Emphasis 

added.)   

 The court rejects the City’s argument that there is any conflict between Policy 
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5001 and Health and Safety Code section 1798.6 (b).  Section 1798.6 (b) is permissive 

on two levels:  first, it applies only if a county “desires to establish a unified command 

structure” for patient management at the scene of an emergency; and second, even if 

that is the county’s desire, a committee is permitted, not required, based on use of the 

phrase “may be established” rather than “shall be established.”  Therefore, the County 

was not required to establish a “unified command structure” under section 1798.6 (b) 

as a condition for adopting a policy such as Policy 5001, which specifies who has 

primary authority for patient care at the scene of an emergency. 

Further, even if establishing a “unified command structure” were mandatory 

under section 1798.6 (b) rather than permissive, the court concludes that Policy 5001 

does not attempt to establish such a structure. 

 The County argues that Policy 5001 defines who is “most medically qualified” 

to manage “patient health care” under section 1798.6 (a) rather than establishes a 

“unified command structure” under section 17986. (b).  There is some support for this 

argument, although the matter would have been clearer had paragraph I.C. of Policy 

5001 specifically referred to section 1798.6 (a), used the term “most medically 

qualified,” or used the term “patient health care management” rather than the term 

“patient care management.”   

 Nevertheless, the court agrees that Policy 5001 was drafted pursuant to section 

1798.6 (a) rather than (b).  Section 1798.6 (a) concerns who at the scene has 

responsibility for “patient health care management.”  Section 1798.6 (b) concerns a 

different problem: “patient management” at the scene.  Section 1798.6 (c) concerns a 

different problem yet: “scene management.”  By its terms, Policy 5001 concerns 

“patient health care management,” not “patient management” or “scene management.”  

(See paragraph I.A. (“patient health care management”) and I.C. (“patient care 

management.”) 

That subdivision (b) is focused on a different problem than subdivision (a), i.e., 

“patient management” rather than “patient health care management,” is also clear 

based on who can be a member of a committee established under section 1798.6 (b).  

The committee members under subdivision (b) include not just those providing 

prehospital health care services, but also those providing law enforcement (the 

Sheriff’s Department, the California Highway Patrol, and police) and fire services.  

“Patient health care management” deals with which person will take control over the 

patient’s health care.  Given the members of the suggested committee under section 

1798.6 (b), “patient management” presumably deals with issues such who has control 
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at the scene of a patient who may have committed a crime:  the personnel there to treat 

his injuries or the personnel there to handcuff and arrest him. 

The conclusion that Policy 5001 only attempts to address “patient health care 

management” at a scene under section 1798.6 (a) and not to establish a unified 

command structure for “patient management” at a scene under section 1798.6 (b) is 

also supported by the fact that it does not attempt to state who has greater authority at a 

scene:  law enforcement or emergency medical services personnel. 

The City assumes that section 17986. (a) and section 1798.6 (b) both concern 

“patient health care management” because the California Supreme Court in County of 

San Bernardino v. City of San Bernardino (1997) 15 Cal.4th 909 did not focus on the 

distinction that this court has in the language of the two subdivisions.  The court 

disagrees this makes a difference.   

In County of San Bernadino, the city took actions designed to favor its 

paramedics over those of a private ambulance company by ensuring that its paramedics 

arrived first at the scene and had primary responsibility for patient care.  The county’s 

medical director adopted two protocols to override those actions.  The county’s first 

protocol said that if equally qualified personnel from the city and the ambulance 

provider arrived at the scene, patient responsibility would be assumed by the first to 

arrive.  The county’s second protocol said that both the city and the ambulance had to 

be dispatched to the scene, so that there was no guarantee that the city’s personnel 

would arrive first. 

The California Supreme Court held that these county protocols were valid and 

within the county’s medical control authority.  (County of San Bernadino, supra, 15 

Cal.4th at 914 (“we hold that the local EMS agency acted within its authority in 

subjecting the City to the medical protocols at issue in this case).)   The Court only 

talked about the concept of a “unified command structure” because the appellate court 

said the protocols at issue in the case illegally established one.  The high Court said the 

protocols did not establish a “unified command structure” because a “unified command 

structure” “suggests the institution of some sort of formal hierarchy based on the rank 

or affiliation of the personnel in question.  A protocol such as the one devised by the 

County, which simply directs that whichever qualified emergency medical personnel 

arrives at an emergency scene first will have primary patient management 

responsibilities, is hardly the establishment of a ‘unified command structure,’ but is 

more accurately an arrangement in lieu of a formal structure.”  (Id. at 928.)   

All the high Court had to do to resolve the issue before it was to hold that 
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section 1798.6 (b) did not apply to the policy in question or, at most, that the policy in 

question did not establish a “unified command structure.”  It did not need to decide 

what would constitute the establishment of a “unified command structure” in some 

future case.  Therefore, the high Court’s comments on this point were dicta. To focus 

on them is to ignore the overriding message of County of San Bernadino:  that medical 

control is expansive and rests with the county.  (See Id. at 926 (“the Legislature 

conceived of ‘medical control’ in fairly expansive terms, encompassing matters 

directly related to regulating the quality of emergency medical services, including 

policies and procedures governing dispatch and patient care.”).)   If a protocol which 

says that the first to arrive has primary patient management responsibilities is merely 

“an arrangement in lieu of a formal structure,” so is a policy which states that the first 

to arrive has primary responsibility only until transport personnel with the same 

qualifications arrive.  That is not a hierarchy based on “rank or affiliation.”  The rank 

of the personnel is the same, and the qualifying distinction between the personnel is not 

employer affiliation, but the ability to do the critical task:  transport the patient to the 

hospital. 

Further, in County of San Bernadino, the city tried to favor the utilization of its 

own personnel over those of a private ambulance company, and the city acted out of a 

concern for profits.  Here, the County has adopted Policy 5001 “to ensure 

accountability and medical control.”  (Policy 5001, ¶ I.)  Medical control is given to the 

County by statute.  The City has submitted a declaration from Fire Chief Bradley citing 

an instance or two where, in his opinion, Policy 5001 has resulted in arguments on the 

scene between Fire Department and private ambulance personnel.  (Bradley Decl., ¶ 

18, 29, 30.)  The County has submitted a declaration from the LEMSA’s 

Administrator, Dan Burch, that invalidating Policy 5001 would generate “significant 

questions” – presumably even more than occur now under Policy 5001 – over which 

personnel have authority for patient care, and could delay patient transport.  The 

court’s function in this proceeding is not to weigh evidence, but to determine whether 

the County has acted arbitrarily, capriciously, or unlawfully.  It does not conclude the 

County has done so. 

Based on the principles underlying the holding in County of San Bernadino 

decision, this court believes the high Court would uphold Policy 5001 as a valid 

exercise of the County’s medical control whether or not on the same grounds as this 

court has.  However, the distinction in language that this court has found key is similar 

to a distinction in language that County of San Bernadino noted between section 1798.6 

(a) and (c), with subdivision (a) speaking of “patient health care management” and (c) 
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of “management of the scene.”  The high Court said that the one is different from the 

other and thus that subdivision (c) does not override subdivision (a):   

the term “management of the scene” in subdivision (c) 

obviously refers to nonmedical management, and therefore 

vests authority in law enforcement personnel, whose 

function it is to exclude bystanders, reroute traffic, etc. This 

is quite distinct from the “patient health care management” 

referred to in subdivision (a), which pertains to the 

coordination of health care personnel.  (Id. at 928.)   

This court similarly concludes that the “patient health care management” 

referred to in subdivision (a) is different from the “patient management” referred to in 

subdivision (b).  It must assume that when the Legislature used different terms in three 

different subdivisions of the same section, the Legislature did so intentionally and that 

each term has a different meaning.  To rule that the term “patient management” in 

section 1798.6 (b) has the same meaning as the term “patient health care management” 

in section 1798.6 (a) would improperly render the words “health care” after the word 

“patient” in section 1798.6 (a) surplusage.  (City of San Jose v. Superior Court (1993) 5 

Cal.4th 47, 55.)   

Fire Chief Bradley’s Declaration essentially argues that the ranked list in Policy 

5001, ¶ I.C., conflicts with the “Incident Command System,” a “concept and standard 

methodology” that was created by the California Fire Service after it was determined 

that an inadequate response to wildfires that occurred in the 1960s and 1970s was 

caused by communications and management deficiencies.  Aside from the fact that this 

portion of the declaration blends fact, admissible opinion, and inadmissible legal 

conclusions, it fundamentally fails to answer some key questions, such as whether the 

ICS is a statute or statewide regulation with which Policy 5001 may not conflict, or 

how the issues that occurred regarding mass-casualty and mass-property-damage 

wildfire response in the 1960s and 1970s pertain to the provision of prehospital 

emergency medical services to individual patients in 2022.  (See Bradley Decl., ¶¶ 20-

26.)   Chief Bradley’s description of the ICS suggests that the ICS would be a “unified 

command structure” within the meaning of Section 1798.6 (b).  It is understandable, 

however, why the Legislature might make the adoption of anything so complex as ICS 

elective.  Policy 5001 is not that complex.   While Chief Bradley states that ICS has 

formed the basis for the state’s Standardized Emergency Management System 

(“SEMS”) and the regulations found at 19 CCR sections 2401 and 2405 (a), the City 

has not argued that those regulations pertain to the provision of prehospital emergency 
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medical services or that Policy 5001 illegally conflicts with them. 

Chief Bradley states there was an unfortunate incident in October 2018 when the 

ambulance company’s paramedics allegedly improperly used fentanyl to sedate and 

restrain a combative patient.  (Id., ¶ 18.)  The implication is that fire personnel did not 

want to transfer the patient to personnel employed by the ambulance company, AMR, 

because they knew or suspected this would happen.  But the assumption underlying the 

mention of this incident is that fire personnel of the same qualifications will always 

know better than ambulance personnel how best to care for a patient, when the reality 

is that an error might be made on any given occasion by either provider.  (Chief 

Bradley does state that ambulance paramedics are typically younger and less 

experienced than fire agency paramedics.  Yet he also states that fire personnel arrive 

at the scene first only half the time.  He does not suggest that patient safety or the law 

require fire personnel to take over from ambulance personnel when the former arrive 

after the latter.)     

Further, fire personnel must transfer the care of the patient to ambulance 

personnel at some point anyway because only the latter may transport the patient to the 

hospital.  Invaliding Policy 5001 would not prevent an error from occurring after that 

transfer was made.  The court may not substitute its judgment for that of the LEMSA 

about when the handoff from fire to ambulance personnel should occur. 

Chief Bradley argues that Policy 5001 creates confusion over who is in charge 

of an accident scene.  Although he admits that Policy 5001 does not grant ambulance 

personnel control over emergency scenes, he states that the County has refused to 

clarify which agency or personnel have control over emergency scenes despite many 

requests by fire agencies over the years.  (Bradley Decl., ¶ 28.)  The answer to the 

question of who has control of the scene is in Health and Safety Code section 1798.6 

(c).  Such authority “shall be vested in the appropriate public safety agency having 

primary investigative authority.”   

Finally, Chief Bradley states that ambulance paramedics have been known to 

demand to take over control of patients before the task at hand is completed, and that 

his fire department paramedics comply in order to avoid having the LEMSA take any 

disciplinary action against them for violation of Policy 5001.  The remedy would seem 

to be for the South County Fire Authority to report the incident to the LEMSA as an 

instance where Policy 5001 was not being complied with by the ambulance 

paramedics, or to bring its dispute with the LEMSA to the attention of the EMSA.  The 

court may not invalidate the entire policy as being arbitrary, capricious, or unlawful 
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just because the City may believe that the County does not enforce the Policy on all 

parties equally.   

The City’s request to invalidate Policy 5001 is not only unwarranted on the 

merits, it is also barred by the statute of limitations.  At best, the statute of limitations is 

three years after accrual of the cause of action.  (See Travis v. County of Santa Cruz 

(2004) 33 Cal.4th 757, 772.)  Here, Policy 5001 was adopted in 2006.  By 2013, at the 

latest, it was having a negative impact on the City because an alleged violation of it led 

to the County’s suspension of the City’s right to provide ALS.  (See Burch Decl, ¶ 25, 

26 and attached exhibits.)  The City did not file this action until 2020. 

Policy 6620 – Frequency of reporting 

The County adopted Policy 6620 in 2006.  Policy 6620 requires BLS providers 

to submit reports “as specified” by the County LEMSA.  (See Ex. 6 to Schouten Decl., 

§ V.C.4.a.)   Under Policy 6620, the County requires yearly Continuous Quality 

Improvement plans, quarterly Key Performance Indicator statistics, and monthly data 

regarding intubations and advanced airway procedures, use of automatic chest 

compression devices, and minimally interrupted cardiac resuscitation.  (Bradley Decl., 

¶ 32; Burch Decl., ¶ 31, 32.)   

The City argues that Policy 6620 conflicts with section 100402 of Title 22 of the 

California Code of Regulations.  In pertinent part, section 100402 states that an EMS 

service provider shall “Develop and implement, in cooperation with other EMS system 

participants, a provider-specific written EMS QI [Quality Improvement] program, as 

defined in Section 100400 of this Chapter” and provide annual updates concerning the 

Program.  (22 CCR § 100402 (a) (1), (2), (5).)  Section 100402 also states that the EMS 

service provider shall “Participate in the local EMS agency's EMS QI Program that 

may include making available mutually agreed upon relevant records for program 

monitoring and evaluation.”  (§ 100402 (a)(3).) 

The City argues that section 100402 prohibits any policy requiring reporting 

more frequently than annually.  The County argues that section 100402 contains no 

such restriction and, further, that the information the County is requesting more 

frequently than annually is raw quantitative data as opposed to an annual, qualitative 

report concerning the Program. 

The court is not persuaded that Policy 6620 conflicts with section 100402 or that 

plaintiffs are unlawfully being asked to provide information or reports too frequently.   
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While there is a reasonable argument that the requirement in section 100402 (a)(5) for 

an annual update on the Program might preclude a local policy requiring a more-

frequently-than-annual update on the Program, section 100402 contains no express or 

implied limit on how often the LEMSA may request “relevant records” under section 

100402 (a)(3).  The County’s argument about a distinction between a qualitative 

annual update and more frequent quantitative raw data implies that the data the County 

is requesting is authorized by 100402 (a)(3) rather than by section 100402 (a)(5).  The 

city has failed to refute this. 

 Chief Bradley’s Supplemental Declaration suggests that the City is not really 

opposed to providing certain data more frequently than annually, but that the City just 

wants to have a voice in what data should be supplied.  The court can only deal with 

what is before it: the City’s request to invalidate Policy 6620, not for some other relief. 

Further, the challenge to Policy 6620 is barred by the statute of limitations.  

Policy 6620 has been in existence since 2006.  The City was being asked to provide 

data more frequently than annually by 2014, but did not sue to invalidate Policy 6620 

until 2020.  (Burch Decl., ¶ 36, attached Ex. 3, Attachment A, Benchmarks 4 and 5.)   

The City’s Evidentiary Objections Filed 3/25/22 

The court rules on only those objections that it deems material to its disposition 

of the Writ. 

1 – Overruled. 

2 – Overruled. 

3 – Overruled. 

4 – Overruled. 

5 – Overruled. 

6 – Overruled. 

7 – Overruled. 

8 – Overruled. 

9 – Overruled. 

15 – Overruled. 
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16 – Overruled. 

17 – Overruled. 

18 – Overruled. 

19 – Overruled. 

20 – Overruled. 

21 – Overruled. 

22 – Overruled. 

23 – Overruled. 

24 – Overruled. 

25 – Overruled. 

26 – Overruled. 

27 – Overruled. 

28 – Overruled. 

29 – Overruled. 

If timely contested, the Zoom appearance will be at 9.30 a.m. using the link 

above at that time. 

 

 
 

  

 

    

11. 9:00 AM CASE NUMBER:  MSC21-00959 

CASE NAME:  REESE VS ELLIOTT 

 HEARING IN RE:  MOTION TO STRIKE 1ST AMENDED COMPLAINT 

FILED BY CHRISTINA ELLIOTT 

*TENTATIVE RULING:* 

 

 

          Defendant Christina Elliott’s Motion to Strike the First Amended Complaint 

is granted with leave to amend.   
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 Pursuant to Code of Civil Procedure § 436(b), Defendant Christina Elliott 

moves to strike the First Amended Complaint in its entirety. Defendant moves to 

strike on the ground the version of the FAC filed with the Court on December 17, 

2021 is not drawn or filed in conformity with the order of the court.  On September 

20, 2021, Plaintiff filed a motion for leave to file a FAC and attached the proposed 

pleading.  The matter was set for hearing on December 3, 2021.  The Court issued a 

tentative ruling granting the motion.  The tentative ruling was not argued and 

became the order of the Court.  Plaintiff filed the FAC, but it was not the version 

attached to the moving papers.   

 

 On December 16, 2021, Plaintiff electronically served Elliot with the FAC, 

but with a version of the FAC that was different from both the version attached to 

the motion for leave to amend and the version filed with the Court.  Defendant 

asserts Plaintiff violated CRC, Rule 3.1342 and violated the letter and spirit of the 

Court’s December 3rd order.  

 

  Moreover, according to Defendant, a document comparison shows 1,360 

differences between the versions.  Defendant argues it is difficult to ascertain the 

impact of these changes due to the sheer number.  Ultimately, the filing of a 

different pleading from the proposed pleading attached to the motion is manifestly 

unfair to Defendant.   

 

 In the Opposition, Plaintiff admits that she inadvertently attached an earlier 

version of the FAC to the moving papers and that the version filed with the Court 

on December 17, 2021 was a later revised version.  Also, Plaintiff admits to serving 

a different version on Defendant’s counsel.   

 

           Although Plaintiff argues there were no material edits made in the version 

eventually filed with the Court, fairness dictates that pleading should be stricken as 

Defendant was served with a different version.  Here, leave to amend is warranted 

as the defects can be cured.  However, leave to amend is granted with certain 

restrictions: 

1. Plaintiff shall entitle the pleading, “Seconded Amended Complaint.” 

2. With the exception of the caption, the pleading shall mirror exactly the 

version filed with the Court on December 17, 2021, which Plaintiff refers to 

as Version 21.   

3. Plaintiff shall file and serve the amended pleading on or before April 15, 
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2022. 

4. Plaintiff shall take all precautions to ensure the correct and identical versions 

are filed and served.  

5. While Plaintiff may serve Defendant electronically, she must also provide a 

file-endorsed copy to Defendant. 

 
 

 

    

12. 10:00 AM CASE NUMBER:  MSC17-01486 

CASE NAME:  CITY OF DOSKOCZ VS ALS 

 HEARING IN RE:  COURT TRIAL 4/4 JURY TRIAL CONVERTED TO A 5 

DAY COURT TRIAL ON 2/18/2. A SETTLEMENT CONFERENCE WILL 

PRECEDE THE TRIAL. TESTIMONY WILL NOT COMMENCE UNTIL 

4/11/22 

*TENTATIVE RULING:* 

 

Appearance required. 

 
 

 


